The 
INTRODUCTION
The re-emergence of Islamic banking and finance in the global scene has come with different types of new financial products.
1 This practice has crystallized with the proliferation of Islamic financial institutions all over the Muslim world and beyond. With these developments, an inevitable phenomenon in financial transaction in form of disputes, claims or complaints is a recurring decimal in the industry. The clear tilt in the economic balance presently in favour of the Muslims may be jeopardized if proper legal framework is not established for the resolution of the disputes emanating from the Islamic banking and finance industry. As an alternative to the court system where most judges sitting in the bench are not conversant with the technical terms and products involved in Islamic financial services, an independent body can be established to serve as the leading body for resolution of disputes at the regional levels. The modus operandi of the Alternative Dispute Resolution ("ADR") to be adopted by this body should be based on the principles of sulh, tahkīm, muhtasib and a hybrid of some of the processes recognized in Islamic law.
It is important to categorically state that without the establishment of a specialized body within the regions where Islamic banks and financial institutions are situated across the world, the full realization of total Islamization of banking and financial transactions will never be realized. The current practice where Islamic banking and finance disputes are heard and determined by the civil or common law courts with lopsided judgments will be counter-productive to the practice of Islamic banking and finance.
Against the above backdrop, this paper examines the current trends in the resolution of Islamic banking and finance disputes as well as the future perspectives. Following a chronological order, section two of this paper dilates on the re-emergence of Islamic banking and finance in the modern world with so many innovative financial products.
Matters arising from litigating Islamic banking and financial disputes, claims and complaints are closely considered in section three. Furthermore, section four discusses the re-emergence of Alternative Dispute Resolution processes in the modern world and the classical methods available within the ambit of Islamic law. Section five proposes an international legal framework for the resolution of Islamic banking and finance disputes, claims and complaints.
My charge here is not to cheerlead, but to critically assess the current state of things in the resolution of disputes within the Islamic banking and finance industry. We must develop an international legal framework for the resolution of the disputes since Islamic banking and finance disputes are of sui generis which requires special expertise. Though there are steps in some Muslim countries like Malaysia to set up some mediation-cumombudsman bodies to resolve banking and finance disputes, which includes the Islamic banks and financial institutions, it is argued that a great deal remains to be done through a
proper legal framework for the resolution of the disputes.
RE-EMERGENCE OF ISLAMIC BANKING AND FINANCE
Though the entire Islamic history is replete with the practice of Islamic banking and finance in line with the legal texts in the Islamic corpus juris, it re-emerged on the global scene in the middle of the 20th century. This spurred the proliferation of Islamic banks and financial institutions within the Muslim world and beyond. The Islamic finance sector has now become the fastest growing industry in global finance in the wake of the economic meltdown. Without going very deep in recounting the detailed history of Islamic banking and finance, it suffices to chronicle certain developments that goaded its re-emergence in the modern world.
Islamic banking and finance has re-emerged in the global scene as a new reality to be reckoned with. The origin of it is found in the prime sources of the Sharī'ah as legislated by the Law-giver. 2 The rightly-guided caliphs ardently practiced the basic principles of Islamic banking and finance as enshrined in the Qur'an and Sunnah on different scales. These legal precedents were closely followed and further developed by the succeeding generations in different forms. Therefore, the colonization of most Noordeen, 2002) . Also see Jamal al-Din 'Atiyyah, al-Bunuk al-islamiyyah baina alhuriyyah wa tanzim al-taqlid wa al-ijtihad al-nazariyyah wa tatbiq,(Qatar: Kitab al-Ummah, 1987 Islamic legal framework for the resolution of disputes emanating from the industry through ADR processes recognized and practiced in Islamic legal history. It is in this sense we can then beat our chest with certainty that the whole banking and finance system has fully complied with the Islamic law of financial transactions. Dispute settlement is an inextricable part of Islamic law of transactions, and the Islamic banking and finance industry is a subset of the former.
CURRENT TRENDS IN LITIGATING ISLAMIC BANKING & FINANCE DISPUTES
The current legal framework for the resolution of disputes emanating from the Islamic banking and finance industry across the world cannot effectively serve the purpose for which the financial institutions were set up. It is submitted that in some of the decisions in these cases, the court did not make any reference to expert opinion, and the issues involve technical Islamic banking and finance products. In fact, in most cases, the judgment delivered by the court shows the shallowness of the knowledge of the judge, counsels and the parties on certain Islamic financial services which constitutes the subject matter of a dispute. This anomaly is further exacerbated by the choice of the parties to be adjudicated by a non-Islamic court in a non-Islamic jurisdiction, who may not give due recognition and enforcement to the Islamic legal principles in arriving at the judgment. As a result, a transaction that is non-compliant with the Shariah may still be validated and enforced by the court of law. This will translate into the bank being able to recover the amount claimed, ie, its selling price inclusive of profits, despite the transaction being non-compliant with the Shariah. If this is the result of the judgment order, the noble aim of having Islamic banking and financial services that comply with the Shariah will be defeated.
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It is hoped that this incongruity in the implementation of Islamic financial services will be corrected and properly streamlined to reflect the best practices in the industry by adopting a legal framework for dispute resolution based on Islamic law. 
THE EMERGENCE OF ALTERNATIVE DISPUTE RESOLUTION

The Paradigm Shift in Dispute Resolution
After the long practice of litigation in most developed countries, people realized the inherent evils and the effects of the litigious virus on the relationship of people in the society. 16 Gradually, there was a paradigm shift from court adjudication to alternative methods in the 20th century. Though the idea has been there for quite some time, major reforms began towards the setting up of court-connected dispute resolution mechanisms through amendments of court rules and enabling legislations. "The advent of ADR represents a global dissatisfaction with the litigation process because of its attendant delays, protractedness, costliness and acrimonious nature." 17 This new trend in developed and developing countries across the world has favoured ADR processes and particularly, the use of hybrid procedures in dispute resolution. 18 Though there are numerous ADR processes used in the conventional practice of dispute resolution, the scope of this paper is limited to the ADR processes within the Islamic legal paradigm. Though most of the processes may directly or indirectly apply to Islamic banking and finance disputes, it is expedient for us to focus on the relevant processes for the sake of an evaluative assessment.
An Overview of the Relevant ADR Processes in Islamic Law
With the complexities involved in Islamic banking and finance disputes, it is expedient to devise hybrid ADR processes "which carries all the goodness of amicable resolution with the end-result possibility of a fast-track arbitral award when every other effort fails to produce a result".
21 However, before we discuss the hybrid processes most appropriate for Islamic banking and finance disputes, it is apposite to briefly appraise some relevant ADR processes recognized in Islamic law to serve as a background discussion before the proposition of some hybrid processes.
Sulh
The basic method of dispute resolution particularly in commercial and financial transactions is good faith negotiation generally referred to as sulh. In Arabic philology, the word "sulh" in the context of interpersonal relationship is from the generic word "salaha" which means "to make peace, become reconciled, make up, reach a compromise or settlement". 22 However, in the classical Islamic thought and tradition, sulh means the amicable settlement of disputes through good faith negotiation, conciliation/mediation, peacemaking, and even extends to compromise of action. This is an institutionalized method of dispute resolution recognized and prescribed by the primary sources of the This is based on an authentic Hadīth of the Prophet which Caliph 'Umar quoted to remind Abu Mūsā al-'Ash'arī of his duty. This provision is of a general application which serves as a binding precedent on modern practice of sulh.
Tahkīm
Though the concept of tahkīm as a process of dispute resolution has been widely practiced in the pre-Islamic Arabia, the advent of Islam gave it firm support and further streamlined the procedure to ensure fair dealing and justice. To this end, there are direct indications to the use of tahkīm as a process of dispute resolution in the primary sources of the Sharī'ah. In its simplest form, tahkīm means arbitration. It has been described as indeed, public policy in resolving the dispute. The only proviso to this blank check is that any award given must not infringe on any principle of the Sharī'ah. 
Med-Arb
As the names implies, Med-Arb is an acronym of two previously discussed processes of dispute resolution -Mediation and Arbitration. Within the context of Islamic law, MedArb is the hybrid of both the sulh and tahkīm processes in order to arrive at an amicable resolution of the dispute. This hybrid process is well-known within the conventional practice of ADR. However, the Med-Arb process has been recognized and prescribed by the Qur'an and it was practiced in the Islamic legal history. The practice has been one of the main dispute resolution techniques in Islamic law since over 1,400 years ago. 39 The basis of Med-Arb is given in the following legal text as contained in the Qur'an:
If you fear a breach between them twain (the man and his wife), appoint (two) arbitrators, one from his family and the other from her's;; if they both wish for peace, Allah will cause their reconciliation....
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The latter part of the text gives an indication to the effect that if during the proceedings any of the parties or both wish for reconciliation rather than an arbitral award through a compromise, then Allah will guide them to such reconciliation. Therefore, it is always emphasized that the arbitrator must begin with suggestions of possible moves towards reconciliation before embarking on the arbitral proceedings. 41 The mechanism of the Med-Arb process within the context of Islamic law has been explained in a previous research thus:
The Med-Arb process is a mechanism for dispute resolution enmeshed within the general framework of Sulh (amicable settlement) in Islamic jurisprudence. Sulh is a broad term which literally means amicable settlement. Its juristic meaning is all-embracing as it includes good faith negotiation, mediation/conciliation, and compromise of action. 42 In most cases during the Tahkīm proceedings, both sulh and tahkīm are combined to facilitate the process of dispute resolution. This is encouraged in most cases because employing the Med-Arb process is considered an obligation for the arbitrators in Islamic jurisprudence. 43 38 Ibid. Also see Qur'an, al-Nisā': 58 which provides: "Verily! Allah commands that you should render back the trusts to those to whom they are due; and that when you judge between men, you judge with justice. Verily, how excellent is the teaching which He (Allah) gives you! Truly, Allah is Ever All-Hearer, All-Seer." This hybrid process is now being recognised as a universal principle in dispute resolution across the world. 44 Most arbitration laws of countries across the world have some elements of Med-Arb process. This is based on the fact that many countries have now patterned their Arbitration laws after the UNCITRAL Model Law on International Commercial Arbitration. It is hoped that the Islamic banking and finance industry will utilize and maximize the good qualities of the Med-Arb process for a quick and costeffective dispute resolution mechanism.
Muhtasib
In ensuring administrative justice, the institution of ombudsman has become a veritable tool for both the private and public sector to resolve disputes amicably and ensure ongoing business relationships. Within the context of Islamic law, the institution of ombudsman is known as muhtasib though with certain variations in the duties of the latter compared to the former. Though the institution of ombudsman emerged in its present form in Sweden as established in 1809, 45 there has been earlier practice of ombudsman with wider jurisdiction in the Islamic legal and political history in form of muhtasib. One of the main general functions of a muhtasib is to regulate commercial activity within the state by protecting the interest of the consumers and the entrepreneurs alike, and guard public interest with much emphasis on administrative justice. 46 Specific duties of a muhtasib include taking account (hisbah) of issues that relate to "weight and measures, quality of commodities on sale in markets, honesty in trade and commerce, observance of modesty in public places, and such other things both temporal and spiritual." 47 The unique nature of the functions of a muhtasib can be seen in its two important elements of dispute avoidance and dispute resolution. 48 The origin of muhtasib is found in the prime sources of the Sharī'ah. There are numerous legal texts of the Qur'an that provide for the institution of muhtasib. It suffices to cite this:
Let there arise out of you a group of people inviting to all that is good (Islam), enjoining what is right and forbidding what is wrong. And it is they who are the successful.
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The above legal text from the Qur'an lays down the general law regulating the establishment of the institution of muhtasib in a State. The Prophet Muhammad practically carried out these divine enactments by appointing 'Umar bin al-Khattāb as the muhtasib of Madīnah, while Sa'ad bin al-'Ās bin Ummayyah was delegated as a muhtasib to Makkah. 50 The whole institution of muhtasib is to carry out the sacred duty of enjoining good and forbidding evil for the general benefit of all. 51 This is however carried out through the processes of dispute resolution and dispute avoidance in line with the Sharī'ah. From the foregoing, it is clear that the general powers vested in the office of a muhtasib are wider in scope than the modern ombudsman because the former's powers cover both spiritual and temporal affairs. 52 A muhtasib has a great role to play in Islamic banking and finance disputes because of the informal nature of dispute resolution and avoidance and the friendly procedure adopted in the process.
Fatāwa of Muftīs
The need for expert determination of disputes through a process of evaluation cannot be overemphasized in the modern mechanisms of dispute resolution. Fatāwā of a Muslim jurists represents three evaluative assessment of a dispute which may involve evaluative mediation, mini-trial or expert determination. 53 Hence, fatāwā can be described as "the (mustaftī), whether in connection with litigation or not". 54 The nonbinding advisory opinion may even be sought by two contending parties or a group of people who have certain differing opinions on an issue. This process of dispute resolution is similar to Expert Determination used in the conventional practice of ADR.
Expert Determination is a process "where parties to a dispute entrust it to some expert for evaluation in view of the technical nature of the dispute". 55 This form of consensual ADR allows a third party neutral jointly appointed by the disputing parties to make an evaluative assessment of the rights and duties of the latter based on the basis of objective criteria. There is a difference between Expert Appraisal and Expert
Determination on the basis of the binding nature of the evaluation. Generally, Expert
Appraisal is not considered binding; and is only of persuasive value, while Expert Determination is usually binding on the parties when it is considered as a contract.
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Within the context of Islamic law, the expert opinion of a jurist is useful in two instances: Dispute Avoidance and Dispute Resolution. In situations where a preemptive fatwa or nonbinding evaluation is taken form an expert and accepted by the parties based on their religious conviction, such evaluation is useful in dispute avoidance. Though such a fatwa is not binding on the parties like a judgment of a qādī, morality demands that since the parties appointed the expert, they should invariably accept his verdict.
Against the above backdrop, though the verdict or evaluation given by an expert is of persuasive nature and not considered binding, the significance of it is mostly felt in the area of dispute avoidance. This is an indispensable aspect of the phenomenon of dispute.
The future of ADR in the modern world is a paradigm shift towards the evolution of dispute avoidance processes and not just mere emphasis on dispute resolution. Therefore, the fatāwā of an expert in form of non-binding evaluative opinion can be utilized to serve the golden purpose of dispute avoidance. This will be very useful within the Islamic banking and financial services where avenues may be provided for preemptory legal opinions on certain financial transactions that would have bred unwarranted disputes.
However, the beauty of some of these processes of dispute resolution and avoidance can be better appreciated when practically used in a hybrid process. 
TOWARDS AN INTERNATIONAL LEGAL FRAMEWORK FOR DISPUTE RESOLUTION
Setting the Scene for Institutionalized Legal Framework of Dispute Resolution
There has been a dramatic surge in the demand for an alternative to the current practice of subjecting Islamic banking and finance disputes to the regular courts. Even in countries like Indonesia where the Sharī'ah Courts jurisdiction has been extended to include Islamic
Banking and finance disputes, there is still a need for an alternative to court litigation or court-connected ADR processes premised on the principles of Islamic law.
The call for total Islamization of the banking and finance sector, at least, in Muslimdominated countries will continue until such is achieved. It is not enough to propose this but there should be pragmatic steps towards the realization of the important objective.
Hence, it is important to set the scene for an institutionalized legal framework for dispute resolution in the Islamic banking and finance province to standardize the best practices. In order to achieve this, it may be necessary to establish regional sulh centres across the There will be an urgent need of qualified human resources to man the offices across the world. Experts in Islamic banking and finance who have the requisite qualifications in
Sharī'ah will fit in as the pioneering staff. Thereafter, institutional training and standardization of best practices will be required. The requisite standards may be initially achieved, but there is need for the sustenance of such standard through the following:
(i) proper initial training;
(ii) initial post-training supervision;
(iii) formal accreditation;
(iv) on-going review and/or continuing education.
57
Though it is conceded that some people are naturally endowed with exquisite skills of dispute resolution, there is still the need for proper training to avoid using the dispute There is need for a standard legal framework, at the international level, for dispute resolution of Islamic banking and finance disputes.
The Hybrid ADR Processes in Islamic Banking and Finance Disputes
In order to search for viable hybrid processes for dispute resolution in Islamic banking and finance, it is important to keep certain basic considerations in mind. These two hybrid processes may be incorporated into the institutional rules of the proposed "Regional Sulh Centre for Islamic Banking and Finance".
Med-Ex-Arb
As a preliminary step, it is always better to begin dispute resolution proceedings with sulh which is termed "mediation' for the purpose of the hybrid process. There is emphasis in the Qur'an on the preference of sulh as a first step towards the amicable resolution of any dispute. In order to ensure a well reasoned decision, it is proposed that such good faith negotiation-cum-mediation should be supported by a binding Expert Determination. Such experts should be known for their expertise in the field of Islamic banking and finance and all other related financial transactions. This is similar to the current practice, though through court litigation, where some legislations allow the court to state a case to a particular Sharī'ah Advisory Council. For instance, Section 16B (8) court, be taken into consideration by the court in arriving at its decision." 63 In the case of a reference from arbitral proceedings, the ruling becomes binding on the arbitrator.
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However, in the model we are proposing, the hybrid process starts with sulh and if such is not successful within a reasonable time, the dispute should proceed for binding Expert determination. This will be carried out by such expert who is learned in Islamic banking and financial services and has the requisite training-cum-expertise of dispute resolution. The same panel can conduct the sulh phase of the process and thereafter proceeds to Expert Determination. After an objective evaluation of the case, the experts give their opinion which is considered binding because the whole process will be based on a contractual agreement ab initio. Such expert opinion may assist in nipping the conflict in the bud. However, if the any of the parties to the dispute refuses to be guided by the opinion of the expert by accepting the decision, there is always the need for an enforceable procedure in form of tahkīm. This will give the whole process a force of law and such decision/expert opinion will be summarily converted to an award and it becomes enforceable.
Med-Muh
Med-Muh is a mixture of mediation (sulh) and muhtasib. This amalgam is more relevant in the resolution of administrative-cum-financial disputes, claims or complaints which generally arise out of bank-customer relationship. As a preliminary step, such a hybrid process will begin by utilizing the sulh process before proceeding to the institution of ombudsman (muhtasib). Normally, the muhtasib, who should have the requisite expertise of dispute resolution within the context of Islamic law as well as working knowledge of the dynamics in Islamic banking and finance transactions, must begin the proceedings by adopting the sulh mechanism. This will be conducted between the person who lodged the complaint and the relevant financial services provider. If the dispute, complaint or claim is not resolved or any of the parties is not satisfied, then, the muhtasib will decide the matter based on his assessment and applying the relevant laws from the Islamic perspective. The decision of the muhtasib is binding on the parties and no appeal can be made against such a decision. The decision of the muhtasib should not be subject to any judicial review because his decision is of arbitrative value. The decision of ombudsman can be enforced by any competent court. 
CONCLUSION
In this paper, I have advocated the need for a framework for the resolution of disputes emanating from the Islamic banking and finance industry across the world. Such move should be based on the classical means of dispute resolution recognized in Islamic law.
The kind of framework proposed is a hybrid dispute resolution mechanism that will conveniently be utilized in resolving the disputes owing to the fact that disputes from the industry are somehow complex. With this in mind, the Islamic financial service industry will be saved from the claws of court litigation which is always accompanied by unnecessary negative stereotyping which may not be favourable in terms of marketing.
The enduring nature of the dispute resolution processes recognized and practiced in the Islamic legal history makes a case for their relevance in the modern era. We cannot continue to grope in the darkness of court litigation. It is time for the regional or international regulating bodies for the Islamic banks and financial institutions to grope for inspiration from the Islamic law practice of dispute resolution based on the hybrid processes explained above. Doing so will be a big leap in the direction of easy settlement of claims within the industry.
